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Perspective

r Constitutional foundation in the U.S.
r Atncle I, Section 8, Clause g

I "The Congress shall have tie power.. . To promote the
Progress of Science md the usefl.l Arts, by securing fot
limited Times to Authors od Invmtors tl,. ex.lr,Iu.
Right to dreir respective lgritings md Discoveries.,,

I Federal gor/r has exclusive jurisdiction ovet
copyrights - no such dring as a ..common 

lau/,
copylght anymorc

Perspective

I Copynght Act of 1976 effective as of
Jan.  1 ,1 ,978

r Expressly preempts any state or .tommon 
lav/,

copyrights - 17 USC S 301
I Frequently revised based on new technologries

andf or lobbying efforts

Subject Matter

r What can be protected by copyright?
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Subiect Matter

I \X1hat cannot be protected by copyright?
r Facts

r Databases of tacrual intbrmatron

I Business tbrms

r Recipes

I Ideas

r Works not recorded or documented

t Procedures & processes

Subiect Matter

r  17 USC $ 103
r Compilations

I protected to the extqtt of cr@trvity n atrargurg the
prceestr lg vod<s

r Derivative lforks

r protected to the ext6t of ditlerence between dre odginal
wort md dre pteexisting work, "
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Subiect Matter
r S.e t? UsC S 102

r (d CrynSl* prcEcdon tubskB, iricco&rc.vid1 hn !d.,nr or;Axlvod.

C) mria. @*s,,kldmsxrl {coryMy,nt vorcj
(J) dhdbc k,e, nddd,t i,y &cory!rr,,a msK:
(+) p{rofr'nd ud ctFr6gapl,,c srbi

6) p'cbi6\ Bi+txc, and hlFtunt sd,
(6) moion prcbre sd oS..audDi$al srtq

C) rcund reodbsir a1d

0) ^Ehrccudwo*i

. (b)-hrtua.d66 6rynd,rp.oEdon 6ril ods,hlwo* of ddiorshP qFd ro a,,,6.r p.'ecdlLc. pLd6r rysEm m.6od oi@a*s*d-'.r ol'6i,i,.i ;r"J ;,';::':.;-dfl:?[ j]{fi ::,P.:ft,iL'.:.i.""1.:j.,: jI;,



Registration

r Go to: httgllv u&eqpyright.gov/forms/
r Forms provided rvith detailed instructions so

they may be filed with the US Copyright Office
without requiring an attorney

r Costs only $45 lor basic reg"istration
r Special registration forms for serials (newspapers

and other periodicals) and gtoups of items
submitted to periodicals

Registration

r Benefits of Registration:
I Required to t-ile intiingemenr lawsuit
r Staturory damages (up ro $150,000 pe r inirurgecl

work) avaiiable

I Notice

r Identif ication oflp assets

Registration

I New "pre-registration,, of certain unpublished
works

r Simriar to trademark ..intent-to-use,' 
applications

r Must be works of type with a history of
infringement (music, movres, books, computer
progra.rns, video games, advertisurg photos;

r Only available online; costs $100

r Pro',rdes abrlitl' to sue for rrfringement
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Duration

r UnderCopyright Actof 1976 (as amendedby
Sonny Bono Copyright Term Extension Act of
1 ee8)
r 70 years afier the deadr ofthe author OR

r 95 years after publicacron

Duration

I Best resource to determine duration:
r http://w.copyr;sht.com! lledu/hininE/Hirtlc Fubti" D^m,;- Lh

r Renewal automatic for.r,vorks created on or after

lan. 1.,1978

r Some pre-1,978 works still offer renervals for
protection of some rights. See 17 LISC S 303,
304.

Termination

r Authot (or surviving tamily) ge ts second chance to
license ot assigrr; Doesn,t apply to works made tbt hite

r Five-year windov to terminate ttanster: (icense or
assignment) upon prior written nolice to transtetee
I Notice must be filed with the Copyright Office
I Notrce must corne behveer 2 ard 10 years of effective date

t For transfers nrade pre-1978, see $ :0.+(c)

I For transters made under 1 976 Act, see $ 203
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Notice

s s 4 0 1 - 4 0 6
r Use of copyrighcnotice optional

r Elements of notice:

I Car use the word, .Copyright,,, .Copr,,or 
@

I Year of first publietion
! Name of dte owner

t Undernrines detense of .. innoccnt 
inti ingcnrent',

r Specific tequirements ard dit lerences for
phonorecords published plor to lggg

Assignments and Licensing

Assignment

r Transte r of all righrs to third patry
I Note dlat ter.mination right canot be assigne cl or

ilcensecl avay

I Must be in writrng and sigr.red by the owner
I Should record widr Copynglrt Oflice , to establislr

p r ro i l f y  over  subsequent  t rans le rs

I Can scarch index of recorded assignments on
copyriglrt_gov undet Search)Doci-rnrents

I Any signed document re lared to copyriglrt mav be
recorded,  inchrd ing  w i l l s  and l , cens" ,  

"  '
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Work Made for Hire

r Works created by employee for his/her
employer or by written agreement creating such

r Similar to assignment: Author gives up all rights
to work, but includrng termination right

r Defined in 17 USC S 101
: Very common issue with small businesses and in

creative industries .qrho use independent
contractors

Work Made for Hire

r $ 101(1)
r Was ar employer-employee relationshrp created?

r CCNV v. Reid,490 U.S ?JO (1989) applied general comon lew for
egeucy prurciplcs widr 12 fictor b3r:

r (l) tu skil rcquirc4 (2) rlE soulcc of fie insturenblh$ dd bools; (3)
thc la.hon of dE wqb (a) dr duqb6 of thc rer.a"^r.;p U.u*,, ti,!
pilhs; (5) wheL\.r rhe lirnrgpNltyhrs dle lthr b .*s iaa,ao.,t
pro,(r, ro dc hiedpiltj (6) ee qhlrofrlt hr.tp;q3 dr(rchon
ov& when o<{ how tcng b wo4 (7) rtu merhod ofp.Ftr.nq (8) $c
ilrcd prrr/ s rol. in h;ug ad plying ssisrbEr (9) ;.i,f., ,f.i _*f 

"pd otd1. regutrr b$urcs ofth.lumgp,ry, (tO) vh.rhcr dlehisp
p:rry E h bu!u).$; (1 1) fi. plDu,ion oidploy.. bo,"e*, *a nZt'tt .
u rte)h6r oi*,c Iudprfy

Work Made for Flire

r  $ tO l (1 ) - con t i nued
r If employeg fhen work must be created within dre scooe of

employee's relationship :

r Wn cmployec mployed to perfomr that type of worhl
r Did worh occru druing euthorized time)
r !(/as dre mploycc,s work motivrt! d to sefre thc cmolovcr?
r I  ld Curut s*.  Srcrpcr r .  E-Brmds Acq*,, ;" , ,  :OOi or- tOooooC

Ct!tD.Fta.) -

r If bodr mrployee ard within scope, dren the employee u
only.keep his,/het authofs rights wrth wntiog sig,"j by tLe
employer cleady exptessurg such
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Work Made for Hire

r $ t0t(2)
I "ordered or comissioned,,vork mdet a ,.w!itten

ilrstnment signed,, by the pcties that creations to be
considered wodrs mde for hire

r Orrly applies to 9 tlpes of works:
r . coaidbutio{ to ̂  collcctivc work
r e per of e motion picuc or othq audiovisrd wotL
r e toslation,

r ! srpplcmilr,ry woik (de&rcd rs nores, for*ont, illusrrtions),
r r compiletion,

r m ashrctional rext,
r I tcsq us! r mterial for r tcst, or ar etles

{

Work Made for Hire

a How to drati contmctot ag(e e ment on contracfor side ?
r Avoid 'work nadc tbr hire, and assignment provisions

by merely providurg a l icense !

r If dtere's lro v.ritten agreement between the Cornpany
and Contractor, Company wil l probably ge t an implied,
non-exclusive l icense to use the Cotrtractor,s creations
lrrnited to dre purpose s and scope tltat t lre contractor
cr:eated drem tbt.

.\
v

Work Made for Hire

I How to dtaft Contractor Agreernent on business side?
r Use bodi 'work rnade for hire, and assiqnrnent

provisionsl

t ConGcror agrss hal.6upr a3.p.! sstyFovidd hsdn, any6@r.r ffmrare. /
@umnBM d otu copydgflab!  mr6iatsd! vslod byCortactqdCryany hsrend6raranyUmsha l t@nsuru lE .mdf tds to rh idashat rsmbd6fnd lnSd lon io1 ; i i l -  

- -

copydghr tut (17 Usc S101) ad aB he sd!  pq6dyof C@any.
. Erceptas oprcssly ryUdd h! r! in, Cdraddbrcby assigns to ftryanyallo, Cmracis,sdgbb, Ull6, and inr! Esr in and ro arr wdtings, ddmnb. BFc. oasrs. d;ilndq tud d;.

mrdars. mehs@ryt6ld o. lM6gr! ss. dfi6n. pdLd ord! vd@ by-C;kdor
EIa& lo b!  $oF orswtes pDidd by Csraddunoo.lhrs &rderenl;tulq;.d bffi, paE, ormnnerof d! eilon
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Exclusive Rights

r \)ilhat is the First Sale Doctrinel
r Case law and S 109(a) allows consumers to destroy.

seJl, rerrt, ot othe rwise re-distrrbute tlre physical copy
of a work drey righttir l ly pLrrclrase d

r $ 109@) exempts sound recordings and compurer
programs fiom te ntal LighLs by consumers

r Mixed audrority over application of First Sale
Doctrine widt computer sot-tware based on l icensine
restrictions in EULA's

Exclusive Rights

I What is a public performance or display?
r According to $ 101 detinition, ,.publicly''means:

r a place opsr to the public OR
r place where a substmtial nmbet of persons outside of a

normal circle of fmily ard its social acquairtarces is
gadrered

Enforcement & Litigation Issues
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Enforcement & Remedies

r Contributory Infringement
r Patty knows about aud substantially participates ur

infringement

r Vicarious Infringement
r Parg prot-its from and declines to stop infringement

r Intentional Inducement of Infringement
r Parg actively encour! e s dircct infringe ment

Enforcement & Remedies

r Criminal Offenses - S 506
I Uulawtul acts:

I hrfringmeut fot comercial or persolal ecorromic gail
OR

r Copying or distdburion ofwod<s > $ lOO0 va.lue
r Shture of Limitations: 5 yeats _ S 5040)

r $2500 fine lor fraudulent use, temoval, or tampering
or !L_, l10Bce

Defenses

r Fair Use - S 107
I Factual determinatiou; Eve ry siuation rs clrt-terent
r Allowable purposes:

I cqttcism, corutrent _ cal itrclrrde parody
I nevs reportiog

I teachn& scholarship ard research
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Defenses

r Fair Use - S 107 (continued)

I Factors in corrsidering fair use defense:

r (1) purpose md character of the use - comercial?
nonprcht educational purposes?

I (2) ruure of dre copydglted work?

r (3) amomt md substantiality of the pottion h relation to
dre copyrighted wort as a whole - essence of the wort
used?

r (4) effect on potartial marl<et of dre work

Defenses

I Other Fair Use Issues

r Time-shittrng OI{ from Be tamax case

I Space-shittu-rg not ye t ruled OI{

r Transfounative LIse - how much is enough?

Defenses

I Idea/Expression Dichotomy

r Cnr't gain e xclusivrty over the only e xpression of an

ide a

I Based on S 102@) that ideas, proccdures, etc. cannot

obtain copyflght protection

r Applies to business forms, shortphrases, sot-tware

menus, and algoridrms

I Norv may be able to obtain business method patent

for such procedures
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Defenses

r Other defenses

r invalidity of the registuarion

I scetres a taire

r tuncrionalify

I state immunify

r public domain

DMCA

r Drgrtal Nfllennium Copyright Act of 199g
r Pa-rt of Copytight Act, but not copyright

infringe ments
r Trde I - AnLi-Circumvention

I  17 USC s 1201
r Unlawful to circwvqrt systeln tlut protect access to

copyrighted roterials

r Also rurlawhrl to marufacture, distr:bute, ard market such
crrcwvmtron devices or systms

r Prevel)ts braking locks that protect access _ not copying
r Has its owr civil ard cdmiral remedy provisions

DMCA

r Tide II - ISP Safe Harbors
r Codir led in 17 USC S 512
r Allows ltternet Se rvice Provide rs opporrunity to be

tlee t-rcm indirect inftingernenr lrab;irry by fbilowing
certain polcies and procedutes

I must accept thrrd palty notlces of possrble irfringment
to designated agent

I must be able to ..take dowl,, offeoding mteoals ard
tetminate abusers

t::'#t?t#;H ofcotrespotrdeoce must be followecl bv
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